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1

STATEMENT OF JURISDICTION
This court has jurisdiction over this appeal pursuant to Utah Code Ann. §§ 7831a-19(l), 78-2-3(j) and 78-2a-3j.
STATEMENT OF ISSUE AND STANDARD OF REVIEW
Issue
Did the District Court err in denying the motion by Wallace Associates Business
Properties Group, Inc. ("Wallace") to compel arbitration and stay proceedings? More
specifically, under the Utah Supreme Court's decision in Chandler v. Blue Cross Blue Shield,
833 P.2d 356 (Utah 1992), did Wallace waive its contractual right to arbitrate by participating
in the lawsuit to a point inconsistent with its intent to arbitrate and causing Debra Ekins to
suffer prejudice thereby?
Standard of Review
The standard of review of the trial court's decision is a question of law that this
Court reviews for correctness with no deference to the trial court's legal conclusions.1
Chandler v. Blue Cross Blue Shield, 833 P.2d 356, 361-362 (Utah 1992) (Zimmerman, J.,
concurring and dissenting); Downey v. Christensen, 825 P.2d 557, 559 (Mont. 1992); Page v.
Moseley, Hallgarteny Estabrook & Weeden, Inc., 806 F.2d 291, 294 (1st Cir. 1986); American
Recovery Corp. v. Computerized Thermal Imaging, 96 F.3d 88, 91 (4th Cir. 1996).

While the majority opinion in Chandler indicated that a finding of waiver involves a mixed question of law and
fact, in this case the trial court made no factual findings on disputed evidence and there was no dispute as to the
relevant facts regarding waiver.
126142.1

DETERMINATIVE STATUTORY AND CONTRACTUAL PROVISIONS
Utah Code Ann. § 78-3la-4
(1) The court, upon motion of any party showing the existence of
an arbitration agreement, shall order the parties to arbitrate. If an
issue is raised concerning the existence of an arbitration
agreement or the scope of the matters covered by the agreement,
the court shall determine those issues and order or deny
arbitration accordingly.
(2) If an issue subject to arbitration under the alleged arbitration
agreement is involved in an action or proceeding pending before a
court having jurisdiction to hear motions to compel arbitration,
the motion shall be made to that court. Otherwise, the motion
shall be made to a court with proper venue.
(3) An order to submit an agreement to arbitration stays any
action or proceeding involving an issue subject to arbitration
under the agreement. However, if the issue is severable from the
other issues in the action or proceeding, only the issue subject to
arbitration is stayed. If a motion is made in an action or
proceeding, the order for arbitration shall include a stay of the
action or proceeding.
(4) Refusal to issue an order to arbitrate may not be grounded on
a claim that an issue subject to arbitration lacks merit, or that
fault or grounds for the claim have not been shown.
Utah Code Ann. § 78-31a-19
An appeal may be taken by any aggrieved party as provided by
law for appeals in civil actions from any court order:
(1) denying a motion to compel arbitration;
(2) granting a motion to stay arbitration;
(3) confirming or denying confirmation of an arbitration
award;
(4) modifying or correcting an award; or
(5) vacating an award without directing rearbitration.
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Independent Contractor Agreement f 14
ARBITRATION: In the event of any disagreement or dispute
between Salesperson and other salesperson under contract with
Broker which cannot be settled by and between the parties
involved, such matter shall be decided by arbitration, and Broker
and Salesperson agree to be bound by the terms and provisions of
such decision. Such arbitration shall be conducted as set forth in
Salesperson's Policy and Procedures Manual. Expenses of the
arbitration committee shall be paid by first deducting committee's
costs and expenses before proportionate disbursements are made
to Salesperson(s).
STATEMENT OF CASE
This lawsuit involves a dispute between Plaintiff-Appellee Debra Ekins ("Ms.
Ekins") and Defendant-Appellant Wallace. This case is before the Court on an appeal by
Appellant Wallace Associates Business Properties Group, Inc. ("Wallace") pursuant to Utah
Code Ann. § 78-31a-19. The basis for the appeal is that the trial court misapplied the Utah
Supreme Court's holding in Chandler v. Blue Cross Blue Shield of Utah, 833 P.2d 356 (Utah
1992), when it held that Wallace waived its right to arbitrate pursuant to the agreement
between the parties.
STATEMENT OF FACTS
Wallace provides commercial real estate services. Complaint, R.2, if 3; Answer,
R.16, t 3. On March 27, 1989, Wallace and Ms. Ekins entered into an Independent
Contractor Agreement and from March 1989 to October 1995 Ms. Ekins worked as an
independent contractor salesperson for Wallace. Affidavit of Debra Ekins, R.76, If 2.
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The Independent Contractor Agreement provides that any dispute between Ms.
Ekins and another Wallace salesperson shall be decided by arbitration. The relevant provision
states:
ARBITRATION: In the event of any disagreement or dispute
between Salesperson and other salesperson under contract with
Broker which cannot be settled by and between the parties
involved, such matter shall be decided by arbitration, and Broker
and Salesperson agree to be bound by the terms and provisions of
such decision. Such arbitration shall be conducted as set forth in
Salesperson's Policy and Procedures Manual.2
A copy of the Independent Contractor Agreement is attached as Addendum A.
On October 13, 1995, Ms. Ekins terminated her relationship with Wallace
pursuant to a written Termination Agreement. Complaint, R.2, f 6; Answer, R.16, f 6. A
copy of the Termination Agreement is attached as Addendum B. Under the terms of that
Agreement Ms. Ekins was entitled to receive commissions relating to transactions that were
pending at the time of the termination provided certain conditions were met. Complaint, R.2,
ft 7-8; Answer, R.16, f 8. This case involves a dispute between Wallace and Ms. Ekins
regarding whether particular transactions fall within the scope of that agreement. Another
Wallace salesperson was paid a commission for those transactions. Complaint, R.3-6, f f 1436; Answer, R. 17-19, f 14-36; Affidavit of David Jewkes, R.92, f 20.
On November 1, 1996, Ms. Ekins filed a complaint in Utah's Third District
Court against Wallace seeking damages for breach of contract, quantum meruit and promissory

2

There is a factual dispute in this case regarding whether Ms. Ekins ever received the Salesperson's Policy and
Procedures Manual. However, as noted below, whether Ms. Ekins ever received the Manual is not
determinative.

4
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estoppel. Complaint, R.3-6, 11 14-36. On November 21, 1996, Wallace filed an answer
denying liability and affirmatively alleging breach of contract against Ms. Ekins. Answer,
R. 17-19, 1114-36.
In December 1996, Wallace, through counsel, contacted Ms. Ekins' counsel and
suggested that the parties meet informally and exchange documents to see if the matter could be
resolved expeditiously. Affidavit of John Robson, R.87, 1 2. On December 19, 1996, the
parties met to discuss settlement but no settlement was reached. Affidavit of John Robson, R.87,
12.
After the settlement meeting, there was no activity in the lawsuit until January 31,
1997, when Ms. Ekins served Wallace with Plaintiff's First Request for Production of
Documents. Affidavit of John Robson, R.87, 14. Prior to responding to those discovery
requests, on March 3, 1997, Wallace, through counsel, telephoned counsel for Ms. Ekins and
indicated that, although Wallace would supply the documents requested in the formal discovery,
Wallace believed that this matter was subject to the arbitration provision of the independent
contractor agreement. Affidavit of John Robson, R.87, 15. Wallace requested that Ms. Ekins
consider whether she would stipulate to submit the matter to arbitration. Affidavit of John
Robson, R.87, 1 5. At that time, Wallace informed Ms. Ekins' counsel that if Ms. Ekins was
not willing to stipulate, Wallace would move for an order to compel arbitration. Affidavit of John
Robson, R.87, 1 6.
Wallace did not receive a direct response to that telephone conversation.
Affidavit of John Robson, R.87, 1 7. Rather, on March 12, 1997, Wallace received a fax from
5
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Ms. Ekins' counsel suggesting proposed deposition dates for David Jewkes, Wallace's
President. Upon receiving that request, Wallace prepared and filed a motion to compel
arbitration. Affidavit of John Robson, R.87, ff 7-8.
At a hearing on July 11, 1997, the district court heard argument from counsel
and denied the motion. The court held that Wallace had waived its right to arbitrate the
dispute. Transcript of Proceedings, p. 28:17-21. A copy of the Judge's Comments on the
record is attached as Addendum C.
SUMMARY OF ARGUMENT
The district court erred in finding that Wallace waived its right to arbitrate
under the criteria set forth in Chandler v. Blue Cross Blue Shield, supra. The undisputed facts
establish that Wallace did not participate in the lawsuit to a point inconsistent with its intent to
arbitrate. Furthermore, there are no facts in the record which establish that Ms. Ekins has
suffered any prejudice as a result of Wallace's actions. Finally, there is no other valid basis to
uphold the District Court's decision.
ARGUMENT
The grounds for the District Court's denial of the Motion to Compel arbitration
are those stated by the Court on the record. A copy of the order denying the Motion to
Compel is attached as Addendum D. A review of that record, Addendum C, reveals that the
principal basis for the Court's ruling was its conclusion that Wallace had waived it right to
arbitrate. In making that determination, the Court commented on some of Ms. Ekins' other
arguments against arbitration. As set forth below, the Court's conclusion of waiver was error.
6
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Furthermore, there is no other basis to uphold the District Court's denial of Wallace's Motion
to Compel arbitration.
I.

THE TRIAL COURT COMMITTED ERROR WHEN IT HELD THAT
WALLACE WAIVED ITS RIGHT TO ARBITRATE.
The trial court's finding that Wallace waived its right to arbitrate misconstrues

Utah case law. The case governing a party's waiver of its right to arbitrate is Chandler v. Blue
Cross Blue Shield of Utah, 833 P.2d 356 (Utah 1992).
In Chandler, on November 2, 1988, Blue Cross was made a defendant in a
pending lawsuit. From November 2, 1988 to April 7, 1989, Blue Cross actively participated in
discovery in the action. Blue Cross participated in at least five depositions, including the
deposition of its Vice President. Blue Cross also propounded interrogatories and requests for
production of documents. Only after actively engaging in significant discovery for five months
did Blue Cross file a motion to compel arbitration. In upholding the denial of that motion, the
Utah Supreme Court adopted "the principle that waiver of a right of arbitration must be based on
both the finding of participation in litigation to a point inconsistent with the intent to arbitrate and
a finding of prejudice." Id. at 360
Accordingly, to establish that a party has waived its right to arbitrate the trial
court must find not only that the party participated in litigation to a point inconsistent with its
intent to arbitrate but also that the opposing party was prejudiced thereby. In this case, Wallace
has done nothing inconsistent with its right to arbitrate nor has Ms. Ekins been prejudiced.

7
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A.

WALLACE DID NOT PARTICIPATE IN THE LITIGATION TO A
POINT INCONSISTENT WITH ITS INTENT TO ARBITRATE.

The burden of proving that a party has waived its right to arbitrate by participating
in litigation is a heavy one. American Recovery Corp. v. Computerized Thermal Imaging, 96
F.3d 88, 95 (4th Cir. 1996). In this case, Ms. Ekins failed to carry that burden. In making its
ruling, the trial court was unable to point to any act by Wallace that was inconsistent with its
right to arbitrate.
In support of its ruling, the trial court seemed to state that Wallace had waived its
right to arbitrate by mere delay in asserting it. The trial court stated:
"And the underlying facts are that Wallace waited six months since
the plaintiff, Ms. Ekins, gave notice of her claims before asserting
that and four months since she filed her complaint, that they
answered the complaint and then there was an exchange informally
of discovery and I don't think there's much dispute about what
happened between then and when Ms. Ekins filed a motion to—or
rather, the defense filed the motion to compel arbitration.
* * *

Wallace and Associates really doesn't come forward with any
reason why it waited until when it did to first assert this."
Addendum C: P. 27:11-19 & P. 28:4-6.
Neither the four-month delay, the informal exchange of discovery nor the
response to Ms. Ekins' formal discovery requests are sufficient to establish waiver. Indeed,
Wallace did nothing in the litigation proceedings that would not have been done in arbitration.

8
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1.

DELAY DOES NOT CONSTITUTE WAIVER.

The Utah Supreme Court held in Chandler that "mere delay should not result in a
waiver of a method of dispute resolution that public policy clearly favors." Id. at 359-60. In
Rush v. Oppenheimer & Co., 119 F.2d 885, 887 (2nd Cir. 1985), the Second Circuit held that it
was "beyond question that defendants' delay in seeking arbitration during approximately eight
months of pretrial proceedings is insufficient by itself to constitute a waiver of the right to
arbitrate . . . ."
Furthermore, a party's failure to refer to an arbitration provision in its answer
does not waive its right. "The mere filing of an answer asserting counterclaims does not
necessarily constitute a waiver, particularly where discovery has not been sought." Katz v.
Shearson Hoyden Stone, Inc., 438 F. Supp. 637, 642 (S.D.N.Y. 1977). See also, American
Recovery Corp. v. Computerized Thermal Imaging, 96 F.3d 88, 96 (4th Cir. 1996); Maxum
Foundations, Inc. v. Salus Corp., 779 F.2d 974, 982-983 (4th Cir. 1985) (holding that failure to
raise arbitration provision as affirmative defense did not waive right to arbitrate).
In the present case, Ms. Ekins filed her complaint on November 1, 1996. On
March 3, 1997, Wallace informed Ms. Ekins' counsel of its intention to enforce the arbitration
clause. That four-month period is insufficient as a matter of law to support a finding that
Wallace waived its right to arbitrate the dispute.

s.7jdd/126142
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2.

PARTICIPATING IN DISCOVERY DOES NOT WAIVE THE
RIGHT TO ARBITRATE.

Participation in pretrial discovery does not waive a party's right to arbitrate. Rush
v. Oppenheimer & Co., 779 F.2d 885, 888 (2nd Cir. 1985). In Downey v. Christensen, 825
P.2d 557 (Mont. 1992), a party seeking to compel arbitration had answered the complaint and
filed counterclaims, had responded to discovery requests, and had served requests for admissions
on the opposing party before filing a motion to compel arbitration and stay proceedings. The
Montana Supreme Court held that the party's "engagement in pre-arbitration discovery seeking
information regarding specific details . . . was legitimate and cannot be considered inconsistent
with its right to arbitrate. . . . Answering on the merits, asserting a counterclaim, and
participating in discovery, without more is insufficient to constitute waiver." Id. at 560.
While the foregoing authority suggests that propounding specific discovery
requests does not waive a party's right to arbitrate, in this case Wallace did not even do that.
Indeed, at no time while the case was pending in the district court did Wallace engage in its
own discovery. All the formal discovery conducted in this case has been conducted by Ms.
Ekins. The only thing Wallace did with regard to discovery in this case was meet with Ms.
Ekins to informally exchange documents and to respond to her formal discovery requests. In
fact, Wallace raised the arbitration provision prior to responding to Ms. Ekins' formal discovery.
As a matter of law, Wallace's response to Ms. Ekins' discovery requests cannot constitute a
waiver of its right to arbitrate.

s:/jdd/126142
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B.

MS. EKINS HAS SUFFERED NO PREJUDICE.

Under the Utah Supreme Court's decision in Chandler, Ms. Ekins must not only
show participation in litigation by Wallace to a point inconsistent with arbitration, but also
prejudice to Ms. Ekins. She has shown neither.
The prejudice described by the Utah Supreme Court in Chandler must be that
which results from the delay in the assertion of the right to arbitrate and not from factors that are
inherent in arbitration. Chandler, 833 P.2d at 359. The prejudice usually occurs if the party
gains an advantage by participation in pretrial procedures or if a party is attempting to forum
shop "after the judicial waters have been tested." Id.
Since its holding in Chandler, the Utah Supreme Court has not had occasion to
further define the prejudice that must exist to support a finding of waiver. However, examining
an arbitration provision similar to the one before this Court, the North Carolina Supreme Court
set forth a standard that a party must meet to establish prejudice. In Servomation Corporation v.
Hickory Construction Company, 342 S.E.2d 853, 854 (N.C. 1986), the North Carolina Supreme
Court stated:
"A party may be prejudiced by his adversary's delay in seeking
arbitration if (1) it is forced to bear the expense of a long trial, (2)
it loses helpful evidence, (3) it takes steps in litigation to its
detriment or expends significant amounts of money on the
litigation, or (4) its opponent makes use of judicial discovery
procedures not available in arbitration."
Ms. Ekins claims that she has been prejudiced by two factors: that she was
required to retain counsel and that she subpoenaed documents which were then provided to
11
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Wallace. However, under the standard set forth above, neither of these comes close to
establishing the requisite prejudice to constitute waiver. Ms. Ekins has not endured a long
trial, lost evidence, or taken steps in the litigation to her detriment. Neither has Wallace made
use of judicial discovery procedures. Ms. Ekins1 alleged prejudice, consisting of hiring
counsel and subpoenaing documents, is not unique to litigation but also common to arbitration.
Because Wallace has not acted inconsistent with its right to arbitrate and Ms. Ekins has not
suffered prejudice as required by Chandler, the trial court committed error when it found that
Wallace waived its right to arbitrate the dispute.
II.

THERE IS NO OTHER BASIS TO UPHOLD THE TRIAL COURT
RULING.
In addition to the waiver argument relied on by the District Court, Ms. Ekins

advanced several other arguments before the district court in her effort to avoid arbitration.
None of those arguments support the court's decision.
A.

THIS DISPUTE IS SUBJECT TO THE TERMS OF THE
ARBITRATION PROVISION.

First, Ms. Ekins argued that the arbitration agreement only relates to disputes
between salespersons and that there is no dispute in this case between salespersons; therefore the
arbitration provision does not apply. However, this argument overlooks the undisputed facts and
the nature of the dispute. Ms. Ekins claims that she is entitled to a commission for a commercial
lease that was signed after she terminated her relationship with Wallace. She does not dispute
that Wallace paid another salesman a commission for that lease and the heart of the dispute is
whether Ms. Ekins was entitled to that commission. It is clear the dispute is about which of
12
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Wallace's salespersons or former salespersons was entitled to the commission. That dispute falls
within a reasonable reading of the arbitration clause.
Such a reading of the clause is consistent with Utah law. Utah courts have a
policy to "interpret arbitration clauses in a manner that favors arbitration." Docutel Olivetti v.
Dick Brady Systems, Inc., 731 P.2d 475, 479 (Utah 1986). Because this dispute involves the
competing interest of salespersons regarding whom Wallace should pay commissions, the
arbitration provision applies.
B.

THE ARBITRATION PROVISION IS ENFORCEABLE.

Ms. Ekins also argued below that the arbitration provision is unenforceable. Even
though the agreement signed by Ms. Ekins clearly states that arbitration "shall be conducted as
set forth in the Salesperson's Policy and Procedures Manual,3" she asserts that she is not bound
by those policies and procedures. She contends that she has never received a copy of those
policies and procedures and that even if she had, they are unconscionable.
Whether Ms. Ekins has a memory of having received a copy, they are clearly
referenced in the independent contractor agreement and the policies and procedures have at least
been available upon request. Ms. Ekins has no support or authority for her argument that
because she has not read the procedures or had input into them, she cannot be held to the terms
of the procedures. If her argument is well-taken, many arbitration provisions which refer to
other documents for arbitration procedures, such as those that make reference to AAA rules,

3

A copy of the relevant pages of the Salesperson's Policies and Procedures Manual in effect at the time Ms.
Ekins executed the Termination Agreement are attached as Addendum E.

13
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would be rendered unenforceable by a party asserting that they did not review the procedures
prior to executing the agreement or by asserting that they did not have input into the procedures.
Ms. Ekins also argued to the District Court that the procedures contained in the
Salesperson's Policies and Procedures are unconscionable. Her principle argument is that the
requirement that the arbitrators must be selected from among the independent contractors
associated with the Company results in an arbitration panel that is not neutral.
While neutrality is a required for binding arbitration, there is no basis for her
assertion that the panel would not be neutral. There are currently 14 independent contractors
associated with the Company. Each of those 14 individuals is under contract similar to the
contract Ms. Ekins signed. They do not and will not receive the benefit of any commission, but
will merely decide which independent contractor Mr. Perkins or Ms. Ekins should receive the
commission.
Furthermore, even if the provision regarding the selection of the arbitrators were
to be viewed as unconscionable, that does not necessarily eliminate the Company's right to have
this matter settled by arbitration. If this court concludes that the procedures for arbitrator
selection are unconscionable, it has the right to enforce the reminder of the arbitration procedures
or to limit the application of the unconscionable term to avoid an unconscionable result. Sosa v.
Paulos, 924 P.2d 357, 365, n.4 (Utah 1996).
In addition, the fact that an arbitration clause does not have a manner to select
arbitrators does not render it ineffective. Under Utah's Arbitration Act, this court has the power
to appoint the arbitrators. Utah Code Ann. § 78-31A-5. It is clear that what the arbitration
14
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agreement contemplates is that the dispute be resolved by arbitrators who are knowledgeable in
commercial leasing transactions and agreements, such as qualified Utah brokers and salespersons.
CONCLUSION
The trial court committed error in finding that Wallace waived its right to
arbitrate the dispute between the parties and there is no other basis to uphold the District
Court's decision. Wallace respectfully asks this Court to reverse that ruling and enter an order
compelling the parties to arbitrate their dispute.
DATED this JH

day of February, 1998

TbhnE. S. Robson
John D. Dunn
FABIAN & CLENDENIN,
a Professional Corporation
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE
I hereby certify that on this \2* day of February, 1998, I caused to be hand
delivered a true and correct copy of foregoing BRIEF OF APPELLANT, to:
James C. Swindler, Esq.
Johnson & Hatch
Suite 400
10 West Broadway
Salt Lake City, Utah 84111
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Tab A

INDEPENDENT CONTRACTOR AGREEMENT
(BROKER-SALESPERSON CONTRACT)
BETWEEN
WALLACE ASSOCIATES BUSINESS PROPERTIES GROUP
T-.
,
AND
DATED:

/ I.1'- / • /

INDEPENDENT CONTRACTOR AGREEMENT
(BROKER-SALESPERSON CONTRACT)
BETWEEN
WALLACE ASSOCIATES BUSINESS PROPERTIES GROUP

JHD

1.

PARTIES

This Agreement is dated and entered into in the State of Utah ("the State")
as of the - }-__ day of 1H>>.1
, 19 V') . (the effective date of this
Agreement) by and between WALLACE ASSOCIATES BUSINESS PROPERTIES GROUP, (herein
called "Broker"), and -Qy. L <
i /- «» •
, (herein called "Salesperson"),

License No. Sf- -- .''•.•'•
2.

-

.

RECITALS

2.1
Broker is a licensed and duly qualified real estate broker under the
laws of the state and is the operator of a real estate brokerage firm
2.2
Salesperson is a duly licensed and qualified real estate salesperson
under the laws of the State.
2.3
Broker desires to engage Salesperson to provide sales and other
services related to dealing in interests in real property, and Salesperson
desires to be engaged by Broker to provide such services.
3.

TERM OF AGREEMENT

3.1
The term of this Agreement commences on the date hereof and , unless
sooner terminated in accordance with the terms and conditions of paragraphs 3
and 4 of the Agreement, shall continue for a period of one year from that date.
This Agreement shall renew automatically for an additional term of one year
unless either party gives written notice to the contrary to the other party at
least thirty (30) days prior to the expiration of the original term of this
Agreement or any successive additional one (1) year term.
If not sooner
terminated pursuant to subsection 3.2 or Section 4, Termination, this Agreement
shall terminate upon death, retirement or disability of Salesperson.
3.2
This Agreement may be terminated by Broker upon three (3) days prior
written notice in the event of:
4/JAL3/AGREE.C0N

1

(a)

A failure of Salesperson to maintain the proper licenses required
by law; or
(b)
A failure by Salesperson to abide by any law, rule, regulation, or
code of ethics applicable to Salesperson whether established by the State or by
Broker.
3.3
Any breach of any term of this Agreement by either party shall be
grounds for, and shall entitle, the other party to terminate this Agreement upon
five days written notice.
4.

TERMINATION

4.1
Either party may terminate this Agreement, for cause or without
cause, at any time upon the giving of five days prior written notice to the other
party.
4.2
In the event this Agreement is terminated for any reason, Broker
shall pay Salesperson his full share of the listing, leasing, or selling
commission otherwise payable as provided herein, upon the closing of the
transaction and the collection of the commission by the Broker on any "pending
transaction(s),f that Salesperson has in place but which has not closed prior to
such termination. For the purposes of this paragraph, a "pending transaction"
is a proposal to lease, purchase or exchange agreement that was procured by
Salesperson and has been executed by all parties to the transaction and closing
is pending prior to the termination of this Agreement.
Unless Salesperson
furnishes to Broker within five (5) days following termination a written list
the pending specifying transaction(s) qualifying under the preceding sentence,
it shall be conclusively deemed that Salesperson had no pending transaction(s).
4.2.1 All "Exclusive Listings" and "Authorizations to Represent" will
remain the property of Broker, and any ongoing participation of a terminated
Salesperson shall be determined in the sole discretion of Broker.
4.2.2 Residual commission on options to renew a lease or option
purchase will be paid to Salesperson under the following conditions:
(a)
(b)

4/JAL3/AGREE.C0N
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actually
receives
payment
of
such
commission;
At the time of termination Salesperson had rendered
services to Broker for not less than two (2) years;
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(c)

(d)

The Salesperson provided to Broker within five (5)
days following termination of this Agreement a
written list of such option agreements for future
participation along with appropriate detail for
future follow-up by Broker.
The Salesperson's portion of the commission shall
be reduced by fifty percent (50%), which amount
shall go to the Broker representative servicing
the option. For example: If the Salesperson's
portion of the commission is $1,000.00, after all
divisions to the Broker and listing or selling
Salesperson, if any, his final share would be
$500.00 ($1,000.00 minus $500.00).

The processing of all Options will be handled by Broker's personnel only under
the direction of the Broker.
The Salesperson shall receive his share of the collected commission in accordance
with the provisions of Section 8 below.
4.3
In the event of the death of the Salesperson, Broker agrees to pay
to the heirs, successors or assigns of such deceased Salesperson the portion of
the commission(s) on any pending transaction of Salesperson subject to the
limitations as follows:
(a)

(b)

The Salesperson's representative will
receive the deceased
Salesperson's full portion of any deferred commissions as they are
received by Broker, in accordance with the provisions of 8.2 below.
If options are exercised following the death of the Salesperson, the
deceased Salesperson's portion of a lease renewal or sales commission
shall be paid to his/her representative when said commission is
collected, in accordance with the provisions of Section 8.3 herein;
provided however, in Broker's sole discretion, depending on the time
and effort required of Broker to close the option, Broker may deduct
maximum of fifteen percent (15%) of said deceased Salesperson's
portion of the commission otherwise due, which amount shall go to
the Broker's representative who serviced and closed the option.

4/JAL3/AGREE.C0N
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5.

SALESPERSON'S AGREEMENTS
Salesperson agrees:

5.1
To be engaged by Broker to render the services to Broker contemplated
by this Agreement.
5.2
During the term of this Agreement, to devote substantially all of
his or her working time, energy and skill to the rendition of services for Broker
contemplated by this Agreement, it being the intention of the parties hereto that
Salesperson shall neither directly nor indirectly render such services to any
other firm, person or corporation in competition with Broker; provided, however,
that nothing contained herein shall preclude Salesperson from purchasing, selling
or leasing property for his or her own account and in his or her own name if such
activities do not unreasonably interfere or conflict with the business of Broker,
and do not compete with Broker's clients or customers.
5.3
To follow, conform and abide by all laws, rules, regulations, and
codes of ethics that are binding upon or applicable to real estate salespersons
and all of the directions and policies set forth by Broker including all written
rules and regulations now in force or subsequently adopted.
5.4
To furnish his or her own automobile and pay all expenses thereof;
to carry, at his or her own expenses, liability and property damage insurance
in minimum amounts of $100,000 per individual, $300,000 per occurrence and
property damage in the amount of $50,000 or a combined single limit of $300,000
with a insurance company reasonable satisfactory to Broker.
5.5
To be at all times during the term of this Agreement licensed by the
State as a salesperson a broker qualified to sell interests in real property.
5.6

To use the real estate forms provided by Broker.

5.7
To pay all expenses incurred by Salesperson in the performance of
this Agreement.
5.8
To make no misstatement or misrepresentation as to a listed property
and to only represent to any prospective purchaser, lessor or lessee the
information expressly stated in the listing agreement.

4/JAL3/AGREE.C0N
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5.9
To obtain the prior written approval of Broker for:
(i) all
advertising used by Salesperson in connection with rendering the services
contemplated herein, (ii) the ordering of all title insurance; and (iii) the
entering into of any agreement which obligates Broker for materials or services
or the purchase of property. Salesperson covenants and agrees that he has no
right to bind Broker to any agreement, contract or undertaking.
5.10 To submit to Broker for review by Broker all material agreements
involving the purchase, sale or lease of real property prepared or signed by
Salesperson, as soon as possible after the execution thereof, or before the close
of escrow, whichever occurs first, unless otherwise provided by any law or ruling
of State.
5.11 Deliver to Broker, for Broker's record retention purposes, all
correspondence receivedby Broker , and a copy of all correspondence written by
Salesperson with respect to properties being worked by Broker.
5.12 To deliver to Broker all money, documents or property received by
Salesperson in connection with any transaction. All checks or money orders
shall be made payable to either Wallace Associates Business Properties Group,
to a Broker-approved title company, or to another Broker-approved escrow holder.
In the event that all or any portion of the deposit is forfeited, and the seller
or lessor has received his share of funds, a division of the remainder of such
deposit shall be made between Broker and Salesperson in the same proportion as
though the amount received was a commission received in connection with the
transaction.
5.13 If it is necessary or desirable to receive all or part of the
commission earned with respect to a transaction subject to this Agreement in
property other than cash, to agree with Broker:
(a)

(b)

(c)
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To divide such property between Broker and Salesperson in kind,
in the same proportion as their respective interests in the
commission involved; or
Broker may pay Salesperson his full share of the commission
in cash, in which event Broker shall have the full ownership
of the property received; or
To retain such property in the names of Broker and Salesperson
and thereafter to dispose of'the same at such time, at such
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price on such terms as Broker and Salesperson shall agree.
Any profit or loss or any carrying charge or other expenses
with respect to such property shall be shared between Broker
and Salesperson in the same proportion as their respective
interests in the commission involved.
6.

BROKER'S AGREEMENTS
Broker agrees to:

6.1
Maintain offices adequately staffed and properly equipped with
furnishings, equipment and facilities reasonable and adequate for the proper
operation of a general real estate brokerage business.
6.2
Make available to Salesperson all current listings in the office
except such as Broker may find expedient to place exclusively in the possession
of some other salesperson or salespersons.
6.3
Provide Salesperson with necessary office equipment, including office
space, desk, telephone, brochures, signs, business cards, stationery, escrow
assistance, and supervisory assistance.
6.4
Provide Salesperson with the cooperation, advice and assistance of
the Broker in performance of Salesperson's services hereunder and as required
by law. Broker agrees that it has no authority or right to direct or control
Salesperson's activities except as specifically required by law. Salesperson
shall assume and retain discretion for methods, techniques and procedures in
soliciting and obtaining listings and sales, rentals or leases of listed
property.
7.

REJECTION OF LISTING

The Broker may, in its sole and absolute discretion, reject any listing
which it deems unsatisfactory and to notify owner of such action.
8.

SALESPERSON'S FEE

8.1
Commissions to be collected by the Broker on any real estate
transaction are determined on the basis set forth in the Schedule of Commissions
attached hereto, marked Exhibit "A", or as said Schedule is hereafter modified
by Broker, which modification shall be effective immediately on publication of
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said Schedule of Commission by Broker. Salesperson may not vary from the then
published Schedule of Commissions without prior written approval of Broker.
8.2
Broker agrees to pay to Salesperson, as the sole compensation for
Salesperson's services rendered hereunder that portion of the commission actually
collected by Broker for a transaction which has been completed in accordance with
the commission allocation now established by Broker or as hereafter modified by
Broker effective ten (10) days after the modifications are issued by Broker.
The Allocation Schedule now in effect is attached as Exhibit "B M .
Any
modification to the allocation schedule shall be in writing executed by both
parties.
8.3
Broker shall pay to Salesperson deferred commissions on options to
renew a lease or options to purchase as said commissions are collected. The
Salesperson shall receive his share of the collected commission in accordance
with Broker's allocation schedule between Salesperson and Broker in effect at
the time the option commission is collected.
8.4
Salesperson acknowledges and agrees that in the event that Broker
is legally required to and does pay any other person or persons or entities for
fees, commissions to cooperating brokers, or any extraordinary expenses (not
including business expenses as defined in the rules and regulations of the
Broker), that such fees and expenses shall be deducted from the commissions
received by Broker in the transaction resulting in a net commission which shall
be shared by Broker and Salesperson in accordance with paragraph 8.2 above.
Salesperson acknowledges and agrees it
wherever possible and that Broker shall
not any litigation or dispute shall be
settled, and the terms and conditions of
or not legal expense shall be incurred.
terms of any such settlement.
9.

is Broker's policy to avoid litigation
have the right to determine whether or
prosecuted, defended, compromised, or
any compromise or settlement or whether
Salesperson agrees to be bound by the

CONFIDENTIALITY

Salesperson will keep confidential all information received from Broker
regarding the source of customers, their names and addresses or any other
information pertaining to them and any information gained from the files or
business of the Broker and will not divulge the same to any persons whomsoever
either during or after the term of this Agreement.
All files, records,
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documents, drawings, specifications and similar items relating to the business
of Broker, whether prepared by Salesperson or otherwise coming into his or her
possession, shall remain the exclusive property of Broker.
10.

INDEMNITY

Broker and Salesperson each agree to indemnify and hold harmless the other
party from all claims, demands and liabilities including costs and attorney's
fees which either party may at any time sustain by reason of the intentional or
negligent act of the other party.
11.

EXPENSES OF SALESPERSON

The Salesperson agrees that he or she will maintain at his or her own
expense all licenses required by the laws of the State for the sale of interests
in real property. The Salesperson further agrees to maintain at his or her own
expense all memberships in any society or organization in which the Salesperson
chooses to participate.
In the event Broker advances monies to pay an expense of Salesperson, which
Broker may but is not obligated to do, Broker will deduct that amount from
Salesperson's next commission check.
12.

RELATIONSHIP BETWEEN THE PARTIES

12.1 Nothing in this Agreement shall cause the Salesperson in any way to
be construed as a partner or joint venturer with, or an employee of, the Broker
in connection with or arising from the Salesperson's rendition of services to
the Broker. The Salesperson is retained by the Broker only for the purposes and
to the extent as set forth in this Agreement, and his or her relation to the
Broker during the term of this Agreement shall be that of an independent
contractor. The Salesperson shall not be considered under the provisions of
this Agreement or otherwise having an employee status or as being entitled to
distributions by the Broker pertaining to or in connection with any pension,
stock, bonus, profit-sharing, or other similar benefit plans the Broker may have
established for its employees. Furthermore, the Salesperson retains the sole
and absolute discretion and judgment with respect to the manner and means of
rendering the services contemplated by this Agreement, and the parties agree
that the Broker shall have no right or duty to control the manner by which the
Salesperson renders services, except as specifically provided herein.
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12.2 Nothing contained herein shall be construed to require the
Salesperson to accept or service any particular listing or prospective listing
offered by the Broker, nor shall the Broker have any right or authority to direct
the Salesperson to see or service particular parties, or to restrict the
Salesperson's activities to particular geographic areas. The Broker shall have
no right, except to the extent required by law, to direct or limit the
Salesperson's activities as to hours, leads, floor time, production, prospects,
reports, sales, sales meetings, scheduled time-off, training, vacation or similar
activities.
13.

TAXES, WORKER'S COMPENSATION, FRINGE BENEFITS

The Salesperson agrees and understands that he or she will not be treated
by the Broker as an employee for federal or state income taxes purposes and it
is his or her responsibility to pay all applicable federal and state income and
self-employment taxes with respect to any amounts received by the Salesperson
under the terms of this Agreement. Unless otherwise required by applicable law,
the Broker shall not withhold from the amounts paid to the Salesperson any
amounts for federal and state income taxes or social security taxes. The Broker
shall not provide any fringe benefits to the Salesperson including, but not
limited to, vacation or sick pay, bonuses, life insurance, health insurance, or
retirement benefits. The Broker will not cover the Salesperson under state
unemployment compensation laws or state worker's compensation laws.
14.

ARBITRATION

In the event of any disagreement or dispute between Salesperson and other
salespersons under contract with Broker which cannot be settled by and between
the parties involved, such matter shall be decided by arbitration, and Broker
and Salesperson agree to be bound by the terms and provisions of such decision.
Such arbitration shall be conducted as set forth in Salesperson's Policy and
Procedures Manual. Expenses of the arbitration committee shall be paid by first
deducting committee's cost and expenses before proportionate disbursements are
made to Salesperson(s).

4/JAL3/AGREE.C0N
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15.

ENTIRE AGREEMENT

This Agreement supersedes any and all other agreements, either oral or in
writing, between the parties hereto with respect to the rendition of services
by Salesperson to Broker and contains the entire agreement between the parties
with respect to such services. Each party to this Agreement acknowledges that
no representations, inducements, promises or agreements, orally or otherwise,
have been made by any party, or to anyone acting on behalf of any party, which
are not embodied herein and that no other agreement, statement or promise not
contained in this Agreement shall be binding.
16.

MODIFICATION
This Agreement can only be amended in writing and signed by both parties.

17.

SEVERABILITY

If any one or more of the provisions of this Agreement shall be held
unenforceable or invalid, the validity and enforceability of all other provisions
of this Agreement shall not be affected thereby.
18.

ASSIGNMENT

This Agreement is personal to Salesperson and cannot be assigned without
the prior written consent of Broker.
19.

CORPORATE ASSIGNMENT

This Agreement and its rights, duties and obligations thereunder, may be
assigned by Salesperson to a corporation controlled by Salesperson; provided that
such assignment shall be binding upon Broker only if an Assignment and Guarantee
in a form acceptable to Broker is executed by the parties hereto and the
corporation to which Salesperson is assigning this Agreement.
20.

GOVERNING LAW

This Agreement shall be governed and construed according to the laws and
judicial decisions of the State.
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21.

WAIVER

No waiver by a party of any of the terms and conditions or provisions of
this Agreement shall be deemed to have been made unless expressed in writing
and signed by both parties. No waiver by a party of any breach of any of the
terms or conditions of this Agreement shall constitute a waiver of any succeeding
or preceding breach of the same, or any other term or terms or condition or
conditions here contained.
22.

HEADINGS

The captions heading various paragraphs of this Agreement are for
convenience and identification only and shall not be deemed to limit or define
the contents of their respective paragraphs in any manner.
23.

GENDER AND NUMBER

When the singular number is used in this Agreement and when required by
the context, the same shall include the plural and the masculine gender shall
include the feminine and neuter genders, and the word "person" shall include
corporation, firm or association.
24.

SUCCESSORS AND ASSIGNS

Subject to the limitations on assignment provided hereinabove, this
Agreement shall be binding on the parties hereto and their respective successors,
assigns, executors, administrators, heirs and legal representatives, as the case
may be.
25.

NOTICE

Any notice may be given by personal delivery, telegram or telecopy (facs)
or U.S. mails, addressed as hereinafter stated (which address may be changed from
time to time upon notice furnished the other party in accordance with this
Section). If notice is given by U.S. mails, the deposit thereof in the United
States mail, postage prepaid, shall commence the running of any period provided
for in this Agreement. If a telegram or telecopy (facs) notice is given, the
day said telegram or telecopy is received shall commence the running of said
period.
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Any notice given to Broker shall be given at:
Wallace Associates Business Properties Group
165 South Main Street, Suite 500
Salt Lake City, UT 84111
Attention: Principal Broker
Any notice given to Salesperson shall be given at:
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date
and year first written.
SALESPERSON

BY:

WALLACE ASSOCIATES BUSINESS PROPERTIES
GROUP

Y),Atf.<5&

^ J QUI A- W - <—£-^? %

BY:
BY:
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W.

EXHIBIT "A"
1.

Unimproved property ten percent (10%) of gross sales price.

2.

Improved property six percent (6%) of gross sales price.

3.

Joint venture/exchange: If an exchange or joint venture is affected in
lieu of a sale, a full sales commission shall be paid, computed on the
basis of the type and fair market value of the property contributed to the
joint venture or properties exchanged. This listing price stated herein
shall be prima facie evidence of the fair market value of the property.

4.

Business opportunity ten percent (10%) of the gross sales price.

5.

Leases
Gross lease:

Net lease:
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. six percent (6%) of the rent for the first 60 months
three percent (3%) of the rent for the balance of the
term
(tenant pays all real property taxes)
seven percent (7%) of the rent for the first 60 months
four percent (4%) of the rent for the balance of the term
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EXHIBIT "B"
ALLOCATION SCHEDULE

Gross Commissions Received
Per Year

Salesperson

$

0 - 50,000
50.000 - 120,000
120,001 - 200,000
200,001+

Broker

50%
50%
55%
45%
60%
40%
See Accelerated Bracket

These amounts shall apply to the 12 month period from the anniversary date
of the salesperson.
Accelerated Brackets. Upon the salesperson receiving $200,000.00 in gross
commissions over the previous two year period or less, the allocation shall
be as follows:
Gross Commissions Received
Per Year

Salesperson

Broker

55%
60%
65%
70%

45%
40%
35%
30%

$

0-75,000
75.001 - 150,000
150,001 - 225,000
225,001+

Upon the salesperson receiving $350,000 in gross commissions two year
period or less, the allocation shall be as follows:
Gross Commissions Received
Per Year
$

Salesperson

Broker

60%
65%
70%

40%
35%
30%

0 - 75,000
75,001 - 150,000
150,001+

4/JAL3/AGREE.C0N

14

TabB

TERMINATION AGREEMENi

A.

This Agreement set forth the understanding between WALLACE ASSOCIATES BUSINESS
PROPERTIES GROUP (hereinafter "WABPG") and Debra Ekins salesperson, regarding
compensation upon or subsequent to his/her termination effective October 13, 1995. Pursuant to
the Independent Contractor Agreement between the parties, a salesperson is not entitled to be paid
any compensation after the date of termination, except for work which meets the definition of
"transaction."

B.

A transaction is defined as:
(a) a bonafide written offer to purchase or exchange which has been deliver prior to the date
of termination of this Agreement, or (b) a letter of intent to offer to lease or joint venture
which has been accepted either orally (provided negotiations are substantially in progress)
or in writing.

C.

In addition, in order for compensation to be paid to the salesperson on a "transaction" the
applicable time periods must be met as set forth in the Independent Contractor Agreement.

D.

For the purposes of this Agreement and expressly contingent upon Paragraph C. herein, only the
following shall be considered as meeting the definition of "transaction" which shall entitle the
salesperson named herein to be compensated as provided in the Independent Contractor
Agreement.

OFFERS IN PROGRESS OR DEALS CLOSED

DESCRIPTION

[) ST^TE^F UTM\/OR6.

PROPERTY ADDRESS
SIS EX>T 5AXU

ktfpi£

SPLIT

66/

GROSS
COMM.

^{Bfioo

APPROX
DATE TO CLOSE

\l/°\S

U6F* &

vU*U6cw<w«Aff*kf mUpE^vLi

toy* izntsi

&iMo

^

^S
DESCRIPTION

PROF^r. .ADDRESS

SPLIT

6«FE^Uks' 10%

C ^ S
U,..i.

APPROX
DATE TO CLOSE

6,SOO

oU/<\(s

E.

The above-mentioned uems, all other potential transactions deriving from either the sales or listir
position, or both, and other brokerage activities entered into pursuant to salesperson's Independe
Contractor Agreement which do not meet the standard set out in Paragraphs B an C herei
whether or not appearing on salesperson's Transactions in Process" or similar reports, are deem*
to be exclusive transaction benefiting only WABPG and/or trade secrets belonging solely to WABP<
All commissions thereon and interest deriving therefrom shall be paid entirely to WABPG subje
only to Paragraph D above. Salesperson shall upon execution hereof deliver all papers, record
letters, documents.and other information pertaining to any item within the scope of this paragraj:
to the undersigned manager.

This Agreement shall not be construed to restrict or modify any provision of the Independent Contract
Agreement between the parties hereto.

/

Y7/1 L C c/6t:'s

Salesperson

ANFORMSMERMINAT.FRM
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1

changes from this Court to the arbitration.

2

prejudice there.

There is no

3

And in terms of the selection of the

4

arbitrators, I again reference the Court to the Sosa vs.

5

Paulos case.

g

neutral by the Utah Supreme Court in terms of hearing a

y

matter involving the malpractice of an orthopedic

g

surgeon, then independent contractors, who are out

g

sharing commissions all of the time with fellow brokers

If orthopedic surgeons can be deemed

and fellow sales persons who don't have a pecuniary

10

interest in that transaction certainly be neutral.

11

We believe this matter should proceed to

12

13

arbitration.

14

interest is to not pay twice.

15

person.

16

contract so they don't have to pay twice.

17
18

19
20
21
22
23
24
25

I

What's Wallace's interests?

Wallace's

They've already paid one

They want it in the forum they're entitled to by

Thank you, your Honor.
THE COURT:

Thank you.

Well, I've considered the—the motions that are
before me and the arguments of counsel.

I am prepared to

rule at this time on the motion to compel arbitration.
With regard to the motion to strike, in that, the
plaintiff filed a motion to strike the affidavit of David
Jewkes and the motion to strike portions or all of
Paragraphs 6, 8, 9, 11, 18, 20, 21 is based on lack of

26

1

foundation and hearsay objections—or grounds, and

2

Paragraphs 22, 23, 24 and 25 and 26 as being irrelevant.

3

The—with regard to the motion to strike, I

4

think that there is merit to many of the objections, but

5

I don't think that ultimately they are going to affect

Q

the outcome of the motion to compel.
It appears to me, based on the arguments,

7
8

turning first to the waiver argument, that in essence,

g

plaintiff argues that Wallace waited too long to assert

10
H

the arbitration clause, and thus, has waived it.

12

waited six months since the plaintiff, Ms. Ekins, gave

13

notice of her claims before asserting that and four

14

months since she filed the complaint, that they answered

15

the complaint and then there was an exchange informally

16

of discovery and I don't think there's much dispute about

17

And the underlying facts are that Wallace

what happened between then and when Ms. Ekins filed a

18

motion to—or rather, the defense filed the motion to

19

compel arbitration.
However, arbitration can be conducted without

20
21
22
23
24
25

counsel, in a lawsuit of this kind while Ms. Ekins can
represent herself, typically, plaintiffs who are able to
do so, obtain counsel and she has clearly done that in
this case*
The complaint was filed, the—although the
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1

discovery that's been done here may have occurred in the

2

context of arbitration, I am persuaded that there is

3

prejudice to Ms. Ekins here for the delay caused by

4

Wallace & Associates.

5

doesn't come forward with any reason why it waited until

6

when it did to first assert this.

7

Wallace & Associates really

Now, even by Wallace's arguments to—somehow

g

this would also involve bringing in Mr. Perkins, whether

g

or not that's true remains to be determined; but—and

10 whether Wallace can or cannot bring in Perkins, or the
^ I plaintiff should or should not bring in Perkins is
something that remains unresolved.

12

But plaintiffs have incurred significant

13
14

expense in prosecuting this action in this Court and

15

including defending against this motion to compel

16

, arbitration, this hearing today and so forth.

17

I

Chandler doesn't require multiple defendants,

18

although that was certainly the situation in the Chandler

19

case, but it seems to me that Wallace & Associates h a s —

20

has waived its right to assert the arbitration

21

22
23
24
25

requirement.
Second of all, and just as compelling in my
mind is, Wallace & Associates has not produced the
guidelines that—for which there's any evidence were in
existence in 1989. The plaintiff denies that she ever
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1

saw any such guidelines; but even if—if she had,—well,

2

and she also claims she doesn't have them, doesn't know

3

of their existence and Wallace & Associates, of course,

4

has the burden.

5

g u i d e l i n e s w h i c h compel t h i s a r b i t r a t i o n a n d s o it s e e m s

g

t o m e t h a t t h e y h a v e t h e b u r d e n of c o m i n g f o r w a r d w i t h

7

that,

g I
g

I mean, they are saying, Here are the

In t h e a b s e n c e o f t h a t , t h e i r a r g u m e n t
compelling arbitration is substantially weakened.
Although the agreement clearly applies and there's no

10

-11 I d i s p u t e a b o u t t h a t a n d t h e A r b i t r a t i o n A c t o r i g i n a l l y
12

i would fill in the blanks, if you will, that's not the

^ I basis under which Wallace & Associates have been
14

I proceeding.

and I find that position to be somewhat troubling.

15
16
17

They've been proceeding on the guidelines

.

But regardless, the—with regard to the
argument about the application of the arbitration clause

18

and knowing that the agreement itself refers to the 22

19

sales people, given the facts of this particular case and

20
21
22
23
24
25

also the fact that Wallace failed to assert arbitration
previously, Wallace itself may have complicated this
action or it may ultimately have precluded it from
bringing in a third party.
A commission has been paid and it remains to be
seen whether Wallace might be estopped from bringing in a
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1

third party.

This is an action only against Wallace &

2

Associates and Wallace & Associates has not brought in a

3

third party to this lawsuit.
I understand the argument that, well, they

4
5

would if it were arbitrated or they might have to, but

Q

the fact of the matter is, this dispute as it stands is

7

between two—an individual and an entity, and it seems to

8

me that—that the—Wallace has not persuasively

g

established that the arbitration clause actually applies.
This may indeed remain a lawsuit between Ms.

10
11
12

13

Ekins and Wallace & Associates only; but in any event, I
don't think Wallace & Associates has persuasively argued
in favor of that argument either.
With regard to the enforceability of the clause

14
15

itself, let's see, well, I've touched on that before.
As to the unconscionability, I am troubled by

16
17
18
19
20
21

the concept of an independent contractor; although
someone with whom it doesn't have—well, I am troubled by
that under the facts in this case.

thoroughly briefed, this particular argument, by either
side.
And I think I—I don't need to reach the

22
23
24
25

It was not really

unconscionability issue and I—and I decline to do so
now.
Based on the rulings, the Court respectfully

30

1

denies the motion to compel arbitration and I want Mr.

2

Swindler to prepare an order consistent with that ruling.

3

Counsel/ do you have any questions?

4

MR. SWINDLER:

Your Honor, would you

5

like the order to recite the Court's findings—reasoning

g

or—or simply state t h e —
THE COURT:

7

It does not need to, if

g

you can agree to that# that's fine; but if you can't

g

agree, submit just an order, certainly the transcript—

10

the record itself is—is—exists on the videotape if any

11

reference needs to be made to that in the future, then a

12

transcript could be made of that.
What I don't want to get into is an argument

13

about what I've said as the bases for my ruling and let
14
-j5 I my bench ruling simply stand as the record and prepare an
16

, order if you can't otherwise agree.

17

I

18

i the Court's in recess.

1Q

J

Thank you.

That concludes the matter today and

(Whereupon, this hearing was concluded.)

20
21

* * *
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ADDENDUM D

FILED WSTfUCT COWT
Third Judicial District

JUL 28^97
James C. Swindler (#3177)
Johnson & Hatch, P.C.
10 West Broadway, Suite 400
Salt Lake City, UT 84101
Telephone (801) 363-6363
Attorneys for Plaintiff
IN THE THIRD DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH

DEBRAEKTNS,akaDEBRAA. EBONS,
ORDER DENYING MOTION TO
COMPEL ARBITRATION AND STAY
PROCEEDINGS

Plaintiff,
v.

Case No. 960907623CN

WALLACE ASSOCIATES BUSINESS
PROPERTIES GROUP, INC., a Utah
corporation,

Judge Anne M. Stirba

Defendant.

Defendant's Motion to Compel Arbitration and Stay Proceedings and plaintiffs Motion
to Strike Portions of Affidavit of David Jewkes came on for hearing on July 11, 1997, with
James C. Swindler appearing for plaintiff and John E.S. Robson appearing for defendant. The
Court having reviewed the motions, memoranda and affidavits submitted by the parties and
having heard the arguments of counsel, stated the basis for its ruling on the record. On that
basis,

i

IT IS HEREBY ORDERED that defendant's Motion to Compel Arbitration and Stay
Proceedings is denied. The Court makes no ruling at this time on plaintiffs Motion to Strike
Portions of Affidavit of David Jewkes.
DATED this P8 "Say of July, 1997
BY THE COURT

xk+~~~
Honorable Anne W Stirba
District Judge

CERTIFICATE OF SERVICE
The undersigned hereby certifies that the foregoing Order was served by transmitting a
true and correct copy thereof on July 17, 1997, addressed to defendant's attorney of record, as
follows
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SALESPERSON'S POLICY AND PROCEDURES GUIDELINES
MARCH 1, 1995
I.

ARBITRATION OF INTRA-COMPANY COMMISSION DISPUTES
Disputes concerning the division of commissions among Salespersons are usually
resolved informally by agreement among those affected. Wallace Associates
Business Properties Group, (the "Company") encourages such settlements.
Settlement agreements should be in writing, signed by those affected, should
identify the transaction as well as the proportion of the commission to be paid to
each of the parties, and should be delivered to the Company Manager.
If a dispute cannot be settled and the aggrieved Salesperson desires to pursue
his/her claim further, he/she must submit the dispute to binding arbitration.
Arbitration shall be the sole means of resolving commission disputes between two
or more salespersons; the decision of the arbitrators shall be final and not
appealable. The duty to submit applies to disputes arising out of transactions
in which the Salesperson is involved while associated with the Company, and
continues after the aggrieved Salesperson's relationship with the Company is
terminated. The advantages of arbitrating commission disputes are obvious: ~ie
procedure is simple and inexpensive for all concerned; it involves a mini lal
waiting period before a final decision is rendered; and it provides a forum for
resolution by a knowledgeable professional peer group.
The person initiating an arbitration is called the Petitioner; all other parties to ine
proceeding are called Respondents. The arbitration of commission disputes shall
be governed by the following procedure. The Petitioner shall deliver to the
Company Manager a written demand for arbitration containing the following
information: (1) the Petitioner's name; (2) the Respondent's name(s); (3) the
identity of the subject transaction; (4) a concise statement of the proportion of the
commission to which the Petitioner contends he/she is entitled and the facts upon
which such contention is made; (5) any commission-splitting agreements and
other relevant documents should be attached as exhibits. The Manager will notify
the Respondent(s) that an arbitration has been initiated by transmitting a copy of
the demand. The person(s) named as Respondent(s) shall reply in writing to the
demand for arbitration with a concise statement of his/her/their contentions and
attaching copies of relevant documents as exhibits. Such replies shall be
delivered to the Manager within the next ten days after the Respondent's receipt
of the Petitioner's demand for arbitration, unless the Manager, for good cause,
grants the Respondent(s) an extension of time. The Manager will transmit copies
of the demand for arbitration and the replies thereto to each person appointed as
an arbitrator. If a Respondent fails to reply to a demand for arbitration within the
time required, he/she shall not be permitted to participate in the proceeding, and
the arbitrators shall render an award against such defaulting Respondent and in
favor of the Petitioner in accordance with the Petitioner's claim asserted in the
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demand for arbitration.
The Petitioner, or group of Petitioners, and the Respondent, or group of
Respondents, shall each appoint one person to serve as an arbitrator who shall
be named in the demand/reply. Within ten days after the Respondents1 replies
have been submitted to the Manager, the arbitrators appointed by the parties shall
appoint one or two additional arbitrators, whichever is necessary for an odd
numbered panel, and if they should fail to do so, the Manager shall appoint such
additional arbitrators. The additional arbitrator shall be the chairperson of the
panel, but if there are two additional arbitrators, the chairperson shall be elected
by majority vote. Each arbitrator shall be an independent contractor associated
with the Company at the time of the proceeding and shall not be a manager or
salaried company employee.
If upon review of the demand and replies, any of the arbitrators desire additional
information, the chairperson shall request in writing that such information be
presented at the arbitration hearing. It is vital that all communications between
the arbitrators and the disputants concerning the arbitration, from the
appointments of the arbitrators until the decision of the panel is reached, shall be
made in writing and a copy of such communications shall be promptly given to
all other parties. The arbitration itself shall be held within thirty days after the
appointment of the panel at a time and place reasonably convenient to the
disputants and arbitrators, with the chairperson setting the time and place in case
of conflicts.
At the commencement of the arbitration hearing, the chairperson will ask the
Petitioner to summarize the dispute, what portion of the commission he/she feels
he/she is entitled to, and his/her reasons. He/she should make reference to the
documents and witnesses (who must be present) supporting his/her position.
The chairperson will then ask the Respondent(s) to make similar presentations.
After all sides have been presented, the arbitrators may ask the disputants and
witnesses any questions pertinent to the dispute. When all questions have been
answered, the arbitrators shall privately discuss the dispute and reach a decision.
The decision rendered may only concern the portion of the commission
applicable to the Salesperson(s), as the Company's portion is not a subject of
arbitration. The arbitrators shall not award attorney's fees or costs to any party.
Within five days after the conclusion of the hearing, the chairperson shall transmit
to each party and the Manager a written decision and a brief statement of the
reasons therefor which shall be signed by each arbitrator who voted in favor of
the decision. All decisions shall be made by majority vote. The chairperson shall
direct all phases of arbitration in such a way as to promote a fair and prompt
decision.
In order to avoid unnecessary arbitration, no arbitration shall be commenced until
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the commission on the subject transaction is received by the Company unless,
in the judgment of the Manager, there are compelling reasons to the contrary.
A Manager may reject the right of any Salesperson in his or her office to demand
an arbitration if he/she believes the claim to be frivolous or specious.
If a Salesperson fails to request arbitration of a commission dispute prior to the
distribution of commissions with respect to a transaction, he/she shall be deemed
to have waived any and all claims he/she may have against any Salesperson or
the Company for any portion of the commission payable with respect to that
transaction unless the Manager determines that compelling reasons exist
excusing the failure to do so.
II.

BROKERAGE COOPERATION
The Company follows the policies regarding cooperation with other brokers as set
forth in the Code of Ethics of the Salt Lake Board of Realtors, the Utah
Association of Realtors, and the National Association of Realtors. Further, the
Company encourages mutual cooperation with all responsible brokerage firms
which operate according to high standards of professional conduct. The
Company recognizes that not all members of the real estate industry operate
within proper professional tolerances. It is the Company's policy to refrain from
becoming involved in any way with those individuals or firms. If a Salesperson
recognizes or suspects dishonest or unethical conduct by another broker, it is the
Company's responsibility, upon consulting with the Salesperson involved, to take
the action necessary to insure that the Company's legal position and reputation
are adequately protected.
In the event a Salesperson is cooperating with an outside broker and the
commission is to be divided between the Company and such outside broker, the
Company should require the outside Broker to sign a "Broker Cooperation
Agreement." At times the situation will be reversed and the outside broker will
request that the Company sign such an agreement. Whenever working with a
"Broker Cooperation Agreement," the following must be observed:
1.

The agreement must be signed for both parties by the Broker, not
a Salesperson.

2.

It must not extend beyond one year in term.

3.

It must adequately describe the property which is the subject of the
agreement.

4.

It must be limited to a transaction between specifically named
parties (e.g., names of seller/landlord and prospective
purchaser/tenant).
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